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Variety of Property Ownership
A number of forms for the ownership of property exist.  Planned Giving & Trust Services personnel should acquaint themselves with these various forms as their work involves matters relating to transactions on property, and that in all likelihood they will be responding to questions from prospective benefactors regarding how a form of ownership affects a particular dealing on their estates.
One of the fundamental rules is that no property can be validly transferred by one who is not the absolute owner of it.  If property is not held solely and absolutely by a potential benefactor, the preliminary task of Planned Giving & Trust Services personnel should be to see to it that the other parties who claim to have interest in the property in question are consulted.  Unless these parties do not agree to, or waive their rights in favor of, the transaction, no valid transfer can take place. 
Ownership may be – 

· Absolute with no restrictions, or 

· Subject to a variety of conditions or limitations (such as duration of time, or a particular use imposed – for the present or the future);
· Of the property itself, or

· Of only the right to possess it;
· In its entirety, or 
· Merely a portion of it;
· By one individual only, or 
· By two or more individuals. 

Thus, within the limits imposed by law, there can be forms and intricacies of ownership rights that are as vast as one’s imagination.  In this chapter, we keep our treatment only to the more common types of property ownership interests.
Ownership in Fee Simple

An absolute and total right of property, mostly applied to real estate, is called fee simple. Thus, an estate in fee simple is property that belongs exclusively to an individual who has the unconditional power to keep or convey it during his or her lifetime, and to transmit it to whoever he or she desires after his or her death.  Most individually owned property falls into this category.  Someone who owns a parcel of land, a residence, or a farm has a fee simple interest in that property. 
Workers in Planned Giving & Trust Services will have the least number of concerns when dealing with the issue of property transfer if the owner’s interest in it is in fee simple. 
Ownership versus Possession

To one who is a lay person in the field of law, the difference between ownership and possession may have little or no difference at all and for this reason he or she will not find it essential to make an inquiry on this.  But in Planned Giving & Trust Services, there is a need for personnel to observe a clear-cut distinction between these two ways by which a person relates to property because much of their work has to do with legal concepts and realities.  
For instance, one who occupies a house by lease, or rent, does not own it but is entitled to the peaceful and uninterrupted enjoyment of it.  He or she cannot be removed or excluded from the property by anybody—even by the owner-lessor—while the lease is in effect.  On the other hand, that same lessee or tenant does not have the right to sell, mortgage or transfer the house leased, or donate it to charity as these rights property belong to another person in whose name the house is titled.  In other words, all that the lessee has are “possessory,” not “ownership,” rights. 
When the difference between owning a thing and possessing it is clearly understood, it will be definitely helpful in determining rights and obligations, especially in connection with the conveyance and transfer of property, payment of transfer costs and charges, and entitlement to tax deductions or exemptions.

Ownership of a Portion of a Thing

Ownership of a portion of a thing is possible only in properties that are physically divisible.  Property is said to be divisible when a part or section of it can be removed or segregated without rendering the remaining property useless. 

Ownership of a portion is not the same as co-ownership because in the latter, all the owners have the same undivided shares in every unit, area or portion of the property and therefore are to be involved in the transaction of any unit, area or portion of it.  The person who owns a particular portion of property, on the other hand, can exercise ownership rights over that portion by selling, giving, or otherwise transferring it without the consent of the other part owners.   
In practice, the segregation of a portion of property, like a real estate, is done by acquiring a separate certificate of title for it wherein the boundary lines on all sides and directions are technically described.  The property itself may be fenced or its boundaries marked, otherwise it may actually look as if no subdivision has occurred.  The portion owned or segregated may be further subdivided.

Co-ownership

Co-ownership is the right of common dominion which two or more persons have in a thing that is not materially or physically divided.  There is co-ownership whenever the ownership of an undivided thing or right belongs to different persons.

Planned Giving & Trust Services personnel should review statutes in their jurisdiction to acquaint themselves with the specific wordings and rulings applicable to co-ownership especially because co-ownership assumes many different types.

Stockholders and partners are co-owners in the property of corporations and partnerships.  Similar business associations where there are also co-owners are the cooperatives and condominiums.  In Planned Giving & Trust Services, however, we are not so much concerned with co-ownerships in those legal entities mentioned because although the share or the interest of a stockholder or partner is intertwined with the property of the corporation or the partnership, the question of transferring such portion of property is not a difficult thing to do due to the separate certificates covering units of share or interest.
The types of co-ownership that Planned Giving & Trust Services personnel should be familiar with are those in connection with the holding of real property, as well as personal property like homes, automobiles, furniture, bank savings, securities, etc. which can be given to the Church. 
Importance of Recognizing Co-ownership 

It is invariably emphasized in this manual that when problems exist in the performance of duties, a professional should be consulted.  This does not mean, however, that they must not acquire a working knowledge of the laws pertinent to a subject matter, like co-ownership, as in this instance.  Such working knowledge will enable them to recognize problem areas and help simplify issues when directing constituents to a competent professional with expertise in dealing with the problem(s) under consideration.
Some problem areas in the subject of co-ownership are: 

· Property rights of husband and wife
· Successional rights of siblings

· Property rights of persons, not siblings, named as co-heirs of an estate or co-beneficiaries of an insurance policy
· Unequal ownership interests of co-owners
· Use of co-owned property
· Share of the co-owner in the estate, its income and expenses

· Taxation of property co-owned, during life and at death

· Partitioning, severance or termination of the co-ownership 

· Passing to the successor of part or whole of the co-owned estate

Co-ownerships in the Unites States of America
This section is included in this chapter for cognitive information only.  In your country, you may find a similar property arrangement between a husband and wife, or other persons with shared interests in an undivided mass of property but it might be worded differently.  Anyhow, this might help you to be prompt to recognize that a co-ownership exists and find professional help in determining the right of a co-owner, if he or she is a likely potential supporter of your organization, regarding how or when he or she may claim his or her part in the co-ownership and have freedom in exercising independent ownership rights.

In the U. S. A., ownership of property by more than one person  may be any one of these types – 

1) Joint tenancy with a right of survivorship
In this form of ownership, the entire property passes to the survivor on the death of a joint tenant.  In some jurisdictions, the express wording “with right of survivorship” must be used in order for the ownership to automatically vest in the survivor upon the death of one joint tenant.

2) Tenancy by the entirety
This is a form of joint ownership between husband and wife.  Property can be sold while both husband and wife are alive and married, only with the consent and signature of both.  Tenancy by the entirety operates with a survivorship feature similar to joint tenancy with right of survivorship.  The death of one party will automatically vest full ownership in the survivor.
3) Tenancies in common
In a tenancy in common in which each tenant or co-owner owns an undivided interest in the property, the size of the interest may vary but often it will be proportional to the number of co-tenants.  Upon the death of one tenant, his or her ownership interest passes to his or her heirs, and not to the co-owners.  

4) Community property.  

In the United States, eight (8) states have a form of co-ownership of property known as community property.  They are Arizona, California, Idaho, Louisiana, Nevada, New Mexico, Texas and Washington.  Details may vary from jurisdiction to jurisdiction but, with certain exceptions, all property acquired by a husband and wife while they are married and domiciled in a community property state is community property.  It belongs to each, share and share alike.  This principle applies not only to physical property, but also to income from the property, and to salaries, wages, and other compensation for services.  Thus, at the death of one of the marriage partners, his or her share (one-half) is includible in their estate.
Separate Property
This is a system of holding property between or among two or more persons who are somehow related to each other by law or by operation of law such that they have co-ownership interests in some property.  However, any or all of them may hold, or be allowed to hold, other property in his, her, or their own name(s) independently of the other(s).  
A case in point is that of a man and a woman who by operation of law become husband and wife and are co-owners of most of their property.  However, it is possible that each can keep separate properties pursuant to state law.  They can also have separate property by virtue of a marriage settlement, or an ante-nuptial agreement.  When their marriage bond is dissolved each becomes owner of separate properties by judgment of court, or by agreement.
When a person in a legal relation described above so holds property in his or her name only, he or she has complete ownership rights over the separate property as desired – in like manner as a person who holds property in fee simple.  At his or her death, that property will pass in conformity with his or her instructions by will or trust.  If no will was executed, the separate property will pass according to the laws of intestacy. 
The complications that may arise when separate property is the object of an outright gift, trust, will or annuity are minimal. 

Word of Admonition
The foregoing simple explanations of property ownership do not give a complete picture of potential problems which may arise with a particular form of ownership.  Problems regarding use, income earned, and severance of ownership may be among those encountered.

When a problem exists – consult a professional. 
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