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General Guidelines for Handling Real Estate Transactions
Since many persons give real property during life or at death, it is important that the development officer and those involved in Planned Giving & Trust Services be knowledgeable in real estate procedures and information.  Where possible, it would be well for these personnel to take courses related to real estate to increase their skills and expertise.

Following are some suggestions and general information which may be helpful in establishing guidelines in the handling of trust real estate transactions.

It has been said that “land” is basic, and is the origin of all true wealth.

The material herein presented is general.  Each Planned Giving & Trust Services director must check carefully the specific requirements of the several states within his or her own territory.

1. Title to real estate is passed by deed.

The parties to the deed are two: (1) seller or grantor and (2) buyer or grantee.

2. Loans are evidenced by (1) a note and a mortgage, (2) a note and a trust deed, or (3) a real estate contract.  The note is the obligation; the mortgage or the trust deed is the security for the note.

The parties to a mortgage are two: (1) borrower or mortgagor and (2) lender or mortgagee.

3. The parties to a trust deed are three:  (1) trustor or buyer or borrower, (2) trustee or independent third party who holds title, (3) beneficiary or lender or seller, or a third party receiving a gift.  When a note and mortgage is satisfied, the note is marked “Paid” by the mortgagee and sent back to the borrower.

To clear a title, there must be a document recorded known as a “Satisfaction of Mortgage” or “Discharge of Mortgage.”  When a note and trust deed is paid off, the beneficiary requests the trustee to issue a reconveyance deed.  This must be recorded.  The trustee usually requires that the original note and trust deed be surrendered for cancellation.

If a portion of the property is to be released at various intervals during the duration of the loan, a “partial reconveyance” or partial discharge should be issued as directed by the beneficiary according to the agreement in the trust deed document or as the buyer and beneficiary may subsequently agree.

Real estate in a trust can be either a blessing or a liability, depending on its type, location, value, etc.  The way real estate is handled in trust can be either advantageous or a liability.

Your Planned Giving & Trust Services department should have a trust committee of highly trained personnel to review every gift proposal and the nature of the asset being submitted.  Every trustee organization should have its own checklist routine for processing gifted assets.

Elements of a Deed
Since title to real property is transferred by deed, the preparation of and/or scrutiny of the deed is most important.

There are seven essential elements to a deed (legal requisites):

1. Competent grantor

2. Grantee capable of acquiring title

3. Operative words of conveyance

4. Sufficient description

5. Execution by grantor

6. Delivery

7. Acceptance

Other elements usually required for recordation are:

1. Consideration (for transfer tax purposes in some jurisdictions)

2. Date

3. Notarial acknowledgment

4. Witness or witnesses (in some jurisdictions)

5. Documentary transfer tax (in some jurisdictions)

6. Address where tax statement is to be mailed

Types of Deeds

The basic instrument for transferring title to real property is the deed.  Each type of deed has certain implied warranties or guarantees which are imputed to it by laws.  These warranties may be fully recited in the document, partially set forth therein, or implied in law.

There are many types of deeds, such as the following;

1. Warranty Deed

Typically, a warranty deed carries with it the following warranties:

A. That the grantors are lawfully seized of the property.

B. That the property is free of all encumbrances (expect as set forth in the deed).

C. That the grantors have full authority to sell the property.

D. That the grantors and their heirs and executor will defend the title being conveyed to the grantees against the claims of all persons.

When taking property into trust, it is best to take a warranty deed or a deed with implied warranties from the donor(s).

2. Special Purpose Deed

A. Grant deed

B. Special warranty deed

A special purpose deed usually carries with it some but not all of the warranties.  For example, the grantors who use a special warranty deed warrant only that they have not previously conveyed the property to any party other than the grantee, and that the estate is free from any encumbrance made or suffered by the grantors or anyone claiming under them.

C. Others

(1) Deed of reconveyance

(2) Trustee’s deed

(3) Sheriff’s or tax collector’s deed

(4) Executor’s deed

3. Quitclaim Deed

The quitclaim deed is used to convey whatever interest the grantors may have in the property which is described.  This could range all the way from full fee simple ownership to the removal of a small could on the title or even no interest at all, in some situations.

Real property is usually returned to the trustors or to a third party, by using a quitclaim deed or a special warranty deed.  On occasion the trustor(s) may request in writing that the conveyance deed not be recorded.  If this is done and the trustee is requested to reconvey, a deed of reconveyance by the trustee is still required but this deed should not be recorded.  (In such instances, Trust personnel should refer to the Accreditation/Certification Committee requirements and recommendations for procedures to be followed.)

Miscellaneous Matters
Title to real property and the conveyance thereof is definitely a matter under the jurisdiction of the country where the real property is situated.  Not only statutes, but also usage and custom in the area may have some bearing.  It is important, therefore, to learn as much as possible about statutes, usage, and customs in the country where you work, and to seek legal counsel before proceeding when you are not clear as the selection of the proper deed to cover any given situation.

It should be noted that recordation is not required for the property to be transferred.  The transfer is made when delivery and acceptance have been completed.  Recordation is necessary to protect against claims by third parties.

The greatest rights of ownership or title in real property is called “fee simple.”

Rights of ownership may be said to include the surface, everything affixed thereto, and the space above and below it, to the extent necessary for enjoyment and exploitation of the property.

Methods of Holding Title
1. In one’s individual name – If there is only one person, title is taken in that name alone.

2. As a corporation – The legal Corporation of the conference or mission is set up to be the corporate body to hold title to church property.

3. As a trustee – Persons or corporations authorized by the corporate charter and by-laws as well as by law can as trustee.  Check with legal counsel to see if your organization should disclose that it is taking property as trustee for a certain trust.

4. Joint tenancy – Many times joint tenancy is clarified “as joint tenants with right of survivorship, and not as tenants in common,” but this is abbreviated in most situations to “joint tenants.”  The key attribute is that upon the death of one surviving joint tenant, the ownership passes automatically by operation of law to the surviving joint tenant(s).  There may be two or more joint tenants, but all joint tenants must own equal shares of ownership in the property.  In some jurisdictions, the specific language must be expressly stated.

5. Tenancy by the entirety – Tenancy by the entirety is similar to a joint tenancy, with two major exceptions: a) it can exit only between husband and wife; and b) neither party can terminate it without the consent of the other.  It is not a recognized type of concurrent ownership in some jurisdictions.

6. Tenancy in common – Unless otherwise indicated, each party owns an equal undivided interest but it can also be stipulated that the different tenants in common would own different undivided interests such as 1/3 and 2/3.  Each may sell his or her interest independently or it can pass but the terms of the will to his or her heirs or through intestate succession at his or her death.

7. Community property – Each community property state has its own laws covering this type of concurrent ownership, but the basic concept is that the husband and wife each owns a vested one-half interest in the property acquired by the personal efforts of either of them during the term of their marriage.

(In the United States, eight states follow the community property concept:  California, Louisiana, Arizona, New Mexico, Texas, Washington , Idaho, and Nevada.  In addition, Wisconsin now treats marital property ownership in a manner similar to a community property state.)

8. Partnership – A partnership asset may be held in the names of the several partners in most jurisdictions, in which case their interests as between or among themselves will be as they have agreed and, generally, as set forth in their Articles of Partnership.

Other Considerations
1. Title.  The chain of title or history of ownership is very important.  Sometimes trustors forget that they have transferred title of assets to the trustee and will attempt to pass title to another party without first securing a deed back from their trustee.  This can cause difficulty and embarrassment to the parties involved.

The deed should contain an accurate description of the property.  Notice the wording on deeds conveying the property.  In warranty or grant deeds and also in assignments of contracts or mortgages, the wording required is “grants, transfers, and conveys.”  In quitclaim deeds the wording usually is “remise, release, and forever quitclaim.”  Each jurisdiction usually requires specific wording.  Check for specific requirements of the jurisdiction in which the real property is located.  It is dangerous to use a standard form.  Church policy requires that legal counsel, licensed in the jurisdiction, assume responsibility for all legal instruments.

2. Escrow.  In some jurisdictions, it is customary to transfer real property through an escrow agent.  In those areas an escrow agreement must be signed by both buyer and seller.  If a broker is used, he or she should sign the sales agreement but not the escrow instructions.  The specific details of the transaction must be included in total before the escrow agreement is signed by either party.  If it is once signed by both parties and if the instructions are incomplete, great difficulty can result.  One party or the other might refuse to sign amended instructions.  The escrow officer requires complete and adequate instructions and is charged with specific duties.  Most jurisdictions regulate the duties and requirements of the escrow company, as well as who can function as an escrow company.

3. Appraisal.  An appraisal is an estimate.  There are three methods of conducting an appraisal:

A. Income approach

B. Cost approach

C. Market approach

A qualified appraiser will usually produce an appraisal using all three methods.  Not all approaches are reliable in all types of property.

For instance, the income approach would not be functional for single family dwellings being purchased as a dwelling.  The income approach determines the value of a piece of property based on the income derived from rents, etc., of the property and is used for apartments, commercial properties, and investment properties.

The cost approach determines the cost to replace the specific building on a specific piece of land in the exact size, shape, type, architecture, etc., on the current market.  This approach is used for schools, hospitals, and similar types of property.

The market approach is based on comparable sales of other “like” properties.  This approach compares properties as to size, neighborhood, proximity from schools, churches, shopping centers, and access to highways, freeways, and the like.

An appraisal becomes important at the maturity of a revocable trust or at the inception of an irrevocable trust when the trust assets must be valued.

When the real property is taken into a revocable trust it does not need to be appraised, but policy requires the trustee to determine the trustor’s cost basis or fair market value at that time.

4. Insurance.  It is necessary to have insurance coverage for the lender, trustor, and trustee.  It is required that the trustee should be named on all file and liability policies as an additional insured, unless a Waiver and Hold Harmless Form is signed by the trustors.  A copy of each policy should be in the trust file.  If, for any reason, the trustor(s) does not want to have the property insured, he or she must sign a statement to that effect promising to indemnify the trustee for any loss incurred by the trustee.

5. Environmental Concerns – when real property is being gifted to your organization.

Real Estate Description
It is extremely important that in the conveying of any real property there is a precise “legal description.”  This is done by making exact measurements of the property and showing the relationship of these measurements to other officially recognized measurements, so that the real property in question can be identified on an official map.  The following will explain which measurements are used in “legal descriptions.”  The more general measurements will be discussed first, and the measurements that will exactly locate a specific “tract” or “parcel” of land will be discussed last.

1. Longitude.  Longitude is measured by north-south meridians encircling the earth through the poles, counting from the prime meridian (0 degrees) through Greenwich, England, just outside of London.  West longitude extends half-way ‘round the earth, westerly from Greenwich.  Each degree of longitude is 1/360th of the globe’s circumference.  At the equator, each degree of longitude is 1/360th of the globe’s circumference.  At the equator, each degree measures 69.17 miles; the distance between meridians shortens as you travel toward the poles.

2. Latitude or Parallels.  Latitudes or parallels are lines that parallel the equator so that each point of any one of them is the same distance from the equator as any other point of that parallel.  North latitude is measured “up” from the equator (0 degrees) to North Pole (90 degrees).  Longitude and latitude are expressed in degrees (°), minutes (') and seconds (").

3. Countrywide Government Surveys.  The usual world globe shows only a few meridians of longitude and parallels of latitude, perhaps no more than one at every fifteenth degree.  On a local map, every degree line is shown.  Even so, degree lines are too distant, one from another, to be used alone in referring to the location of a small area such as a parcel of real estate.  In addition, degree lines are not engraved upon the earth itself.  Many conveniently located markers (often bronze) have been established, and their precise longitude and latitude have been indicated, so that practical starting points for surveys may be easily located.

Virtually all of the United States has been surveyed by the United States government.  This includes plains and mountains, rivers and lakes, including every conceivable kind of terrain.

4. State Survey Lines.  In many other states, certain “base lines” and meridians called by local names have been designated, from which measurements within the state are generally taken.  Reference to them by name is more convenient than would be the practice of describing the location of land always in terms of longitude and latitude.

5. Township.  A “standard” township is a six-mile-square area, that is, it is 36 square miles of land, usually 6 miles square.  (The name township has no connection with townsite or town.)  East-west rows of townships are called “tiers;” north-south columns of townships are called “ranges.”

The above principal meridians (verticals) and base lines (horizontals) are referred to when the description includes reference to the township in which the property lies.  Townships are given numerical identity with relation to their position above or below the “local” meridian.  Thus, “Township 2S., Range 2E., S.B.M.,” for example, is an abbreviated form for designating that township which is at the intersection of the second tier of townships south of the San Bernardino base line and the second range of townships east of the San Bernardino meridian.

6. Section.  The next smaller unit than a township is a space one-mile square, called a “section.”  Townships consist of 36 sections, six sections wide by six sections “high.”

In describing the location of land, it is possible to identify its place on the map as in, for example, “Section 22, T. 2S., R.2E., S.B.M.”  To identify its location within that section, a further division is required.

A section contains 640 acres measured 5,280 feet on each side.  

A half -section is half of that: 320 acres.  Its sides measure 2,640 feet by 5,280 feet.  Quarter sections are 160 acres, 2,640 feet square.

Some maps show distances in other units than feet; for example, in rods and chains.  A rod is 16-1/2 feet.  A chain is 4 rods, or 66 feet.

7. Acre.  An acre is 1/640 of a square mile, or section; it contains 43,560 square feet.  A square piece of land of one acre area measures 208.71 feet (208 ft. 8-1/2 in.) on each side.  To approximate one acre of space in an open field, step off 69-1/2 three-foot paces straight ahead, then 69-1/2 at a right angle.

Acre area of other dimensions:

  50 feet x 871.2 feet

  75 feet x 560.8 feet

100 feet x 435.6 feet

150 feet x 290.4 feet

8. “Lot, block and tract” description.  In the papers which are prepared in conveying real property, the legally-phrased official description of that lot may be of the “lot, block, and tract” type, in which case it might state, “Lot 6 in Block 2 of Tract No. 7594, in the City of _____________________, State of __________________________, as per map recorded in Book 77, page 48, of Maps, in the office of the Recorder of said County.”

9. “Metes and bounds” description.  Some property cannot be so briefly described as by lot, block, and tract, and requires a “meters and bounds” description.  “Meters” refer to measurements, and “bounds” refers to boundaries which represent units of measurement along stated boundary lines.

An area is described by specific reference to the location, direction, and extent of its boundary lines, beginning at a point which has been established by a recorded deed or official map.

10. Surveys.  Competent surveyors establish exact directions of boundary lines by transits and other instruments, and with standard measuring devices, precise distances are fixed from officially registered starting points.

Maps and data in connection therewith in the public records are based upon surveys.  Much property changes hands in reliance upon these records without further survey work being considered necessary.  However, surveys frequently are made to locate a particular piece of land on the face of the earth, as delineated by the maps and other data in the public records.

Aerial photography has its place in modern mapping.  In buying “improved” real estate (that is, built-upon property) surveys sometimes are important to determine whether the buildings or other improvements thereon encroach upon neighboring land, or conversely, whether improvements on adjoining land encroach upon your piece of land.
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