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The Outright Gift

An outright gift is a transfer of assets made during the lifetime of a person.  Thus, it is otherwise known as a lifetime gift, as contrasted to the passing on of property upon or after death by will or by intestate succession.  One can make gifts to his or her family, friends and other parties while living and have the pleasure of seeing the recipients enjoy those gifts.
Our Church has acknowledged the importance of lifetime gifts – being distinct from deferred gifts – in this statement from the General Conference Working Policy (S 35 05):

“Present Gifts: Changing financial and economic conditions throughout the world are causing church members great concern as to their property and investments.  Considering the shortness of time and the counsel of the Spirit of Prophecy, church leaders encourage members to make liberal gifts of their means for immediate use in the world.”
Parties and Legal Instrument
In an outright gift, the parties are the donor – the person transferring the gift, and the donee – the party receiving it, or in whose favor the gift is intended.  
In most jurisdictions, an outright gift is a special contract in that there is a particular set of provisions contained in their statute books intended to govern specifically the terms and conditions of a gift agreement.  The legal instrument for the transfer of property by this mode is named in the law as the deed of donation, or, in the English legal system, the deed of gift.
General Legal Requisites
For the gift to be valid, complete and bona fide so that the donor may be qualified to claim exemption from taxation under the laws of most countries, it is generally required that the gift should have following elements:

1) A competent donor,
2) A competent donee,

3) A clear intent to make a gift,
4) An irrevocable transfer of legal title that bars further control by the donor (but where reasonable restrictions may be imposed like those in a conditional donation),
5) A delivery to the donee of the gift which is the thing itself, or in some cases the evidence of title for it - such as a note or a stock certificate,
6) Acceptance of the gift by the donee, and 
7) A legal instrument containing the above elements in compliance with the formalities required by the law of the state where the instrument is executed.  
What May Be Given in Today’s Environment
A partial list of assets that can be objects of a lifetime gift includes:
· Cash – CDs (certificates of deposit), bank accounts, liquid assets
· Appreciated assets – stocks,  bonds, real estate

· Tangible personal property of substantial value
· Royalties, franchises, promissory notes
· Shares in a corporation, interest in a partnership
· Life insurance – existing policies, cash values, new policies

· Gifts of Life Income – gift annuities, CRTs (charitable remainder trusts), lead trusts

· Retirement, or pension plan assets

Gift Acceptance and Acceptance Policies
A lifetime gift, or donation inter vivos, is an act of liberality that involves two events: the gratuitous giving of a thing by one person to another; and the acceptance by the other person of that thing.
Acceptance is a condition sine qua non to complete the transaction of giving the gift.  Stated another way, no gift can be valid until it is accepted by the donee.  The acceptance is usually contained in the same form or instrument in which the gift is made, although in some cases, it may be done on a separate document.
Why should we have gift acceptance policies?  In Chapter 11 of this Manual, a number of questions are listed to aid the Trust Committee in its function of screening assets for acceptance.  Those questions may be helpful in coming up with a more formal statement of guidelines.  They should be considered along with the list below of items for consideration in acceptance policies, to wit:
· Denominational benefit

· Fulfillment of the philosophy and standards of the church or charitable organization
· Compliance with the rules found in the statutes of the state in which the gift is to be made 

· Observance of legal and moral responsibilities under due diligence, protection and similar acts, anti-money laundering or anti-terrorism laws

· Efficient and effective management of the gifts

· Risk management, limitation of liability
· Prevention of conflicts of interest
· Priority of an organization over another in accepting the gift

· Capability of the local conference or legal association to accept and administer the assets to be transferred
A legal association may create its own set of gift acceptance guidelines or policies.  While they may be formulated any time, the ideal time should be at the inception of the Planned Giving & Trust Services program.

Tax Factors
One of the specific objectives of Planned Giving & Trust Services is to encourage the preparation of legal documents for conveyance of assets by sharing relevant current information regarding tax matters.  Personnel concerned should update their knowledge on these issues and share the same with church members.
However, while legislation in some countries encourages gifts and bequests to family members and qualified charitable organizations by providing for lesser donor’s, donee’s, estate and similar taxes, or an exemption from them, it is suggested that the tax aspect should not be the primary consideration over and above the more pressing realities of the donor’s desires and objectives. When a donor is motivated solely by benevolence of, for example, freely supporting a church ministry or institution, tax considerations can be relegated to the background. Primacy must be placed on the spiritual benefits of philanthropy and the commitment of the person to help, and that other objectives like availing of savings on account of the tax factor should be subordinate.

The tax factor is also relevant to discuss relative to the other modes of charitable giving like the will and trust, among others.

Advantages of Outright Gifts

Compared to other gift models, like the will or trust for instance, there is obviously no need in outright gifts to wait for a time in the future for the gift to mature.  As soon as it is received and delivered, the gift can be used by or can give benefit to the denominational organization. Further, the procedure in transferring the gift is simpler and less expensive unlike in wills, otherwise described as donation mortis causa, where publication and probate mean added costs.  And, like in the other kinds of charitable giving, when the recipient is shown to be a qualified 
donee institution under a tax law, the donor is entitled to income tax deduction for the value of the gift.

Local Law
Consult local civil codes or statutes under chapters or sections that may be entitled “Donations” or “Gifts.”  Better yet, ask your organization to engage the services of a licensed attorney (for specific legal needs, or as a retainer counsel).  With the information derived from these resources, try to learn as much valuable information concerning outright gifts in the following suggested key areas:
· Legal definition of gift (or donation inter vivos)

· List of things that cannot be made objects of a gift

· Requirements for the gift to be valid

· Who are qualified to give
· Who may be qualified to receive gifts

· Persons who are prohibited from giving, or receiving, a gift 
· When is the act of giving perfected or completed
· Forms for gifts
· Gifts that may be given without need of legal documentation, and those that should be accompanied by a legal instrument.
· Requirements with respect to acceptance 
· Instances when a donation may be revoked
· Whether a religious organization is qualified to receive gifts, and if yes, what are the requirements, if any

· Tax consequences (or exemptions) of gifts

We ask our Planned Giving & Trust Services personnel in a given legal jurisdiction (or country) to gather information on the above topics and make them as addendum or appendix to this chapter for use in educational and promotional seminars in places within the same legal jurisdiction.
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