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The Will Process

A will is governed by the law of your jurisdiction.  Each country’s law varies to some extent.  In addition to consulting the basic code of your country, one should also review the constitution, other statutes, court decisions, and administrative issuances.  Although your code on administration of estates is applicable primarily to the process, usually it may be consulted to determine how wills will be interpreted in the administration process.
The execution of a will necessitates administration.  A will is of no legal effect until it has been accepted or approved by the court.
Planned Giving &Trust Services personnel should ensure that in the will process, proper legal guidance has been obtained in light of the counsel from the Spirit of Prophecy that “wills should be made in a manner to stand the test of law”. (Counsels on Stewardship, page 328).

An Act of Final Stewardship

Having a will that disposes part of an individual’s estate for the benefit of the cause of God is one great act of final stewardship.  Church members should be informed that by means of a valid will they themselves are able to authorize who should succeed to their property or how it is to be distributed upon their death.  They should be encouraged to make use of this legal means so that their good and faithful stewardship of God’s goods can continue to live on even after their death.  
Our ministers and church leaders have made some progress in educating our constituencies regarding stewardship during life.  But, what about the question of stewardship after life?  By presenting to our members what the last will and testament can do, we provide them opportunity to fulfill their stewardship objectives beyond the present life.
Testate and Intestate Succession
Dying testate, or dying with a valid will, is favored over dying intestate, or dying without a will.  In the event that a person has no valid will, or chooses not to make one, or revokes one previously made, it is the local law that provides for the distribution of his or her assets.  Such distribution may have little or no resemblance to person’s wishes concerning whom or where his or her assets will go to. The provisions of these intestacy laws will be implemented at his or her death. 
Order of Succession in Intestacy
In intestacy, relatives of an individual in the direct (or vertical) line, e.g., parent, child, grandchild, etc., have priority over those in the collateral (or horizontal) line, e.g., brother or sister, uncle or aunt, nephew or niece, etc. Those closer to the individual take precedence as heirs over farther ones, usually to the exclusion of the latter.  If the individual dies and he or she does not have any of those relatives whom the law lists as his or her successor, his or her property goes to the state.  This is otherwise referred to as “escheat.”
In some countries, the order of intestate succession to the estate of the owner when he or she dies is something that looks like this:

1) Legitimate children
2) Parents
3) Illegitimate children

4) Surviving spouse, who co-inherits with any of the relatives listed
5) Collateral relatives (brothers/sisters, nephews/nieces)

6) State

Persons and parties not mentioned in the list do not receive any part or share in the estate of the deceased.

One of the key goals of those serving in Planned Giving &Trust Services is to help church members prevent a situation of intestacy and instruct them on the value of planning who should benefit from their property after they die. 

The Will and What It Can Do
The term will, comprehensively referred to as the last will and testament, is defined as a written document, executed in accordance with the formalities required by the law of the place where it is made, to carry out a person’s wishes at his or her death.  
Under one’s will, a person can --
1) Divide property and direct who to receive share.
2) Provide for special needs.
Reasons to make a will include the desire to distribute to specified beneficiaries in accordance with the need as perceived by the testator (or testatrix).  Some children, due perhaps to a lingering illness or flawed condition, need to given more than the rest.

3) Reward services.
4) Set up trusts.
5) Name guardians for minor (or incapacitated) children.
For most young parents, the most important provision of a will is the naming of a guardian for their children.  In the event of the death of both parents, the court will consider the will of the last parent to die which nominate a guardian.  Such a nomination will usually prevail, unless there is some overriding concern which the court chooses to consider.

An alternate guardian should also be nominated in the event the primary guardian fails, refuses, or is unable to act.  Where two persons are named as guardian, the will should be clear as to whether the child or children should live with only one of the named guardians if one of them is unable or unwilling to serve.

6) Appoint executors (or executrixes) to oversee the settling of the testator’s (or testatrix’s) affairs.
All wills should nominate an executor (or executrix) to carry out the provisions contained therein.  If this is not done, the court will appoint an administrator (or administratrix), who may not fit the testator’s (or testatrix’s) wishes.
In choosing an executor, the testator (or testatrix) should be aware of the qualifications that may be needed by the executor (or executrix) in order to settle the estate.  These should include his or her ability, general competence, capability, and integrity.  Even though the individual named may have little specialized training, such a person can employ professionals to assist in the administration of the estate and thus he or she may prove to be a good choice.
The will should also state that no bond or surety be posted by, or that only a nominal bond be required of, the executor (or executrix).  This provision may save the estate substantial amount of expense.

7) Minimize taxes.
8) Avoid passing assets to the government in the event there are no heirs.
9) Provide for charitable giving.
It must be remembered that all of the assets that pass to the heirs under a person’s will are subject to probate.
Requisites of a Valid Will 
Generally, for a will to be valid, it must comply with these requirements:

1. The testator (or testatrix) – the one making the will – must be of age and have a testamentary intent.

In many countries the age of majority begins at age 18.  It is required that that person must be of sound mind at the time he or she was making the will.  Subsequent lack of mental capacity does not affect a will which was made during a period of mental capacity.

2. The will must be in writing unless local law permits otherwise.

In jurisdictions where oral wills (nuncupative wills) are permitted, they may be used in only limited circumstances and may need to be put in writing by a witness.

3. The language used must be known to the testator (or testatrix).

4. The document is signed and dated by the testator (or testatrix) near the end of it.

5. It must be properly witnessed. 

Most countries require two (2) or three (3) witnesses to legitimize the will.  However, for special types of wills, there may have to be up to five (5) witnesses, plus a notary.  The witnesses must either see the signing or the acknowledgment of the will by the testator (or testatrix).  Subsequent incompetency of the witnesses does not destroy the legality of their witness function.  In addition to oral wills, different jurisdictions allow formal, closed, open, secret, and holographic wills.  Some jurisdictions require certain wills to be drafted by a notary who is a lawyer or who has special legal training. 

Witnesses should not be heirs of the testator (or testatrix) or devisees (beneficiaries) named in the will.  A gift made in a will to a witness will be void except as to the portion which the witness would have received as an heir if the testator (or testatrix) had died intestate.

If the testator (or testatrix) is blind, the will usually must be read to him or her in the presence of witnesses.  The testator (or testatrix) should be asked if the document, as read to him or her, is his or her will.  The testator (or testatrix) then would proceed to sign the will.  The will should indicate that it was read to the testator (or testatrix) and that he or she acknowledged what was read was his or her will, and should give the name of the person who read the will, and that the witnesses heard it read exactly as it was printed on the will document.  Of course, the law of each country should be checked for the exact procedure.

6. Each page must be numbered correlatively and bear the signatures of the testator and the attesting persons;

7. The document must be public, that is, it must be notarized.

Kinds of Wills

1) Written 
2) Oral – may still be found in a few primitive societies. 
3) Contractual – so designed by the parties so as not to change its terms.
4) Joint – executed by both husband and wife; not valid in some countries.

5) Notarial – attested before a notary public. 
6) Holographic – written entirely in testator’s handwriting.
7) Statutory – a simplified fill-in-the-blank type of document.

8) Pour-over will – passes assets to a pre-existing trust. 

Important Related Terms

· Codicil – A written instrument that changes part of the will but which must meet the same requirements for execution as the original will.

· Revocation – When a codicil is written, or when subsequent instrument is made that contains provisions which are inconsistent with the provisions in a prior will, revocation occurs.
The best way to avoid having several wills involved in the settlement of an estate is to revoke prior wills expressly and completely when preparing a new will.

The manner of revocation can vary, but a revocation done in writing is the best.  Other methods are burning, tearing, obliterating, or otherwise destroying the will with intent to revoke.  There must be intent to revoke the will and the physical act of revocation.  A divorce or annulment can also revoke spousal provisions contained in a will as a matter of law.

If an individual revokes a second will, that does not automatically reinstate a prior will.  For instance, if an individual writes a will, subsequently writes a second will, and subsequent to the second will revokes it in one of the manners described above, such an individual is without a will.  The first will is not automatically reinstated by the revocation of the second will.
· Bequest and devise – At common law, a bequest is a transfer of personal property, and a devise is a transfer of real property.  Some jurisdictions have removed this distinction and refer to all transfers, gifts, and conveyances through a will as a “devise.”  The recipient of a devise is called a “devisee.”  If a devisee predeceases the decedent, a devise to that devisee lapses unless the devisee is a lineal descendant of a grandparent of the testator or testatrix.  It is a good idea to consider an alternate disposition in the event of a devise that lapses.

· Ademption – A subsequent act of the testator or testatrix which results in disallowing the devisee to receive the gift.  Sometimes an individual, prior to his or her death, transfers property which was devised in a will.  This transfer which removes the property from the estate by prior disposition takes it away in effect from the intended recipient and thus constitutes an ademption.

· Advancement – The act of giving a devise or property prior to death is called advancement.  

· Abatement – When the estate is not large enough to make full payment of the legacy contained in a will because perhaps of advancement, the executor or administrator resorts to the reduction of the legacy, or abatement.

· Residue – Property or portion of the estate left after specific devises have been distributed.

Spousal Rights
In most jurisdictions, an individual cannot disinherit his or her spouse.  At the time of probating the estate, a spouse must make an election as to whether to take against the will and receive his or her statutory share or to abide by the terms of the will.  Reference should be made to the applicable statutes regarding spousal rights.

Rights of Children and Other Heirs

In most jurisdictions, children and other heirs can be disinherited as long as it is clear from the will that the pretermitted (omitted) children and other heirs were not omitted by accident.  Reference should be made to applicable statutes defining children’s rights.
In the process of intentionally omitting heirs, generally no reason needs to be stated.  The more elaborate the statement of reason to pretermit heirs, the more opportunity there is to challenge an allegation of fact or conclusion contained in the excluding language.  Therefore, a pretermission should be simple and short and yet be effective under local law. 
Ways of Making Bequests

Bequests can be made in a variety of ways.  The testator may choose to --
1. Give a percentage of his or her estate.
2. Give a fixed amount in the local currency used (dollar, pound, rupiah, rupee, peso, etc.).
3. Give specific property such as a house and lot, real estate, stocks, etc.
4. Give the residue of his or her estate. Residue refers to those assets that remain after specific devises and bequests have been fulfilled.
5. Make a bequest that provides a life income for a loved one and/or a charity or his or her church (for example, a testamentary trust or annuity).
6. Make a bequest in honor or memory of a loved one.
7. Make a contingent bequest, that is, one that gives assets to charity or another person in the event that a beneficiary specifically named in the will should predecease the testator.

It is extremely important that Planned Giving & Trust Services personnel promoting wills and other instruments transferring assets should make sure to provide the correct legal name of the beneficiary institution to prospective testators or donors.
Will Preparation and Provisions

Wills can be prepared by the individual testator (or testatrix) or can be prepared by an attorney.  An individual who is not licensed to practice law, who prepares wills for other individuals, is said to be engaged in an unauthorized practice of law.
A will must first of all identify the testator (or testatrix) by name and address.  The will may also provide for the payment of the debts of the deceased, although most laws provide for the payment of debts even in the absence of such provision.
Writing a Christian Will
Any person who is of legal age, possessed with a sound mind, not acting under force, threat, or duress and not otherwise disqualified by law may write a will.
In Planned Giving & Trust Services, however, our goal is to encourage our church members on having a Christian will, not just any will.  A Christian will is one wherein an individual has made provisions to dispose of his or her assets to his or her family members and has directed the distribution of a portion of such assets toward God’s work.  Mrs. E. G. White has written, “In disposing of your property by will to your relatives, be sure that you do not forget God’s cause.” (Counsels on Stewardship, page 328)
The steps in writing a Christian will are:
1. Decide and plan to write your will.
2. Discuss the plan with your spouse and children, or, if you are unmarried, with a close friend.
3. List properties.

A. List first all the things which truly have value: real estate, insurance policies, bank accounts, securities, bonds, mutual funds, significant items of personal property, mortgages, royalties, life interests in property, assignable income arrangements, etc.; 
B. List next all other things you value, or which mean special to you or to someone else. 

4. List names. 
Write down on a separate paper the names of individuals and institutions related or dear to you in this suggested order:

A. Persons you need to include (husband or wife, children or parents).  In most jurisdictions, wills that omit these “compulsory or forced” heirs may be challenged on this ground and invalidated.
B. Persons you want to name (brothers, sisters, other relatives, friends).
C. Other parties (organizations and institutions) you desire to remember.
i. You may want to remember the Seventh-day Adventist Church, or one or more of its organizations or institutions. 
ii. You may name your university, college or school. Or

iii. You may include a hospital, medical center or other charitable organizations you’re thankful for, you believe in or support.

5. Go to a licensed lawyer and have him or her draft your will.
Safekeeping of the Will

The will, upon execution, should be properly kept.  The Planned Giving &Trust Services office of most unions and conferences/missions have fire-proof cabinets in which important documents are stored.  A will may be left for safekeeping with the clerk of the proper court in most jurisdictions.  Wills kept at home are at risk of being lost or destroyed by fire.  An heir finding a will in which he or she is not favorably mentioned might destroy such a will.  Caution should be exercised when keeping the will in a safety deposit box since the box may be sealed upon the testator’s death, and the original of the will may not be available at the very time it is needed.  Photocopies of the executed original will can also be beneficial since in most jurisdictions, the photocopy could be admitted in the event of the loss of the original after complying with certain safeguard procedures against introducing copy of a fraudulent will.
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