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This chapter discusses other potential modes of planned giving where the church or a charity is the beneficiary. Although the purpose of including them in this Manual is chiefly for information, study may be made to find out if these are legally possible to be implemented in a given legal jurisdiction. Eight of these other modes are:
1. The Trust Agreement

2. The Charitable Gift Annuity

3. The Pooled Income Fund

4. Bargain Sale

5. Gift of Life Insurance

6. Usufruct

7. Commodatum, and

8. Gift of Life Interest in a Residence
Trusts 
A trust is created when one party, known as the trustor or grantor, transfers ownership of property to another party, known as the trustee, but the trustor retains an interest  or rights, usually specified in writing, in the property and may direct that the trustee will have responsibilities in the trust.  The trustor’s interest is known as his or her “equitable right” to the transferred property, the “legal title” of which pertains now to the trustee.  
The relationship created by a trust between the parties is a fiduciary relationship, subjecting the trustee to certain responsibilities in holding the transferred property. 
The legal instrument that contains the terms and conditions of the relationship is the trust agreement.  When it is written, the document should clearly define if it is to be revocable or irrevocable.

1. Parties

A trust agreement basically provides that property is transferred by the trustor to the trustee with the intention that the said property, called the corpus of the trust, be administered for the benefit of one or more beneficiaries.

In the illustration that follows, you will find a charitable trust, so called because one of the two beneficiaries is a charitable organization.  The other beneficiary is usually a member of the trustor’s family, but such non-charitable beneficiary may be any other person or legal entity.

Illustration:

              Trustor                       Trustee                 Beneficiary/ies     
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Can the trustor himself or herself be a beneficiary?  Most likely, the answer to this is Yes, but refer to state law or ask a local attorney.  The next question is, Can the trustee himself, herself, or itself, be named a beneficiary?  There is necessity to be sure about the answer to this question because your denominational organization, corporation, or legal association will most likely be both trustee and beneficiary of some trust.  In this respect, you might want to review Chapter 3, in the latter part where you fine the section entitled “The Church Organization as Trustee” for the duties, liabilities, powers and standard of care of the trustee.

2. Kinds of Trusts

A) Express trust – one where the rights and duties of the parties are clearly stated, usually in writing.
B) Implied trust – the relationship here is established by inference from the circumstances that, taken altogether, partake of a fiduciary relationship.
C) Revocable trust – a trust that can be modified, altered, or otherwise terminated until the trustor dies or becomes incompetent.
D) Irrevocable trust – the terms, conditions, clauses and stipulations of this kind of trust cannot change once the agreement is made. 

E) Annuity trust – payout to the beneficiary/ies in this case is at a fixed rate.
F) Unitrust – the benefit fluctuates with the earnings of the trust.  

G) Remainder trust – the trustor is bound to “give the tree, keep the fruit.”
H) Lead trust – the trustor agrees to “give the fruit, keep the tree.”
I) Commercial trust – the goal is business hence the rate is higher compared to charitable trust as the object is profit.
J) Charitable trust – at least one beneficiary is a charitable organization.
K) Testamentary trust – created under a will and becomes effective upon the death of the testator.  Property to fund it passes probate.
L) Inter vivos trust – otherwise called “living trust” as this is created and made effective during the lifetime of the trustor.
M) Dry trust – one that is unfunded.

Determine from a licensed attorney in your country which of the above trusts are legally possible.  There may not be a statute or special law that regulates trusts.  But since trusts are agreements or contracts, the provisions of your country’s general law on contracts should govern.

In the Planned Giving & Trust Services ministry, we have nothing to do with three of the above kinds of trusts, namely: implied trusts, commercial trusts and dry trusts.

Trusts in Letters C to H may be charitable trusts.  Annuity trusts, unitrusts, remainder trusts and lead trusts are all irrevocable trusts.

3. Reasons for Creating a Trust

By establishing a living trust in a properly drafted document, an individual can:

A) Provide income to himself or herself and/or to others,
B) Transfer management responsibilities to some other person, or retain all or part thereof, in a “trustor-directed trust” (with the trustee being permitted to assume these responsibilities upon the trustor’s death thus avoiding the need to appoint a guardian),

C) Ensure privacy and confidentiality when dealing with his or her property because trusts are not normally public documents,

D) Direct to whom the trust assets will be distributed according to the terms of the trust agreement, and give other specific directions while living,

E) Avoid probate,

F) Provide for medical care,

G) Implement certain religious stewardship objectives.

4. Assets to Fund a Trust

· Cash
· Securities

· Real estate

· Notes receivable

· Accounts receivable

· Bank and savings accounts

· Contingent assets

5. Some Rules Pertaining to Trust Assets

· The trustee should examine each asset before it is accepted into the trust to ensure that the asset is acceptable to the trustee.  
· Title to the assets of the trust must be transferred to the trustee, and all subsequent actions with regard to those assets must be conducted in the name of the trustee rather than in the name of the trustor.
· Title to the asset can be held by the trustee in the trustee’s own name, without disclosing the trust relationship, or “as trustee under Trust No. 

, dated 

.”

· Local law should direct the proper method for holding assets.  In some cases, a life interest may be retained in the asset by the trustor(s).

· A listing of all current trust assets should be kept with the trust document.  The trust document should specify the various responsibilities retained by the trustor and those transferred to the trustee.
· Assets of the trust should not be commingled with assets of the trustee or assets of other trusts, but must be segregated and identified as belonging to a specific trust.

· Because the assets remaining in the trust will be distributed according to the terms of the trust agreement, that person’s will has no control over the distribution of these assets.  Likewise, assets distributed according to the terms of a living trust do not have to pass through probate.

6. What the Trust Document Should State or Provide

· The trust document should clearly indicate whether income and benefits are to be retained in the trust or passed on to the trustor(s) by the trustee.

· The trust document should make provision for the grantor or anyone else (either by will or through an inter vivos transfer) can make additions to the trust.

· The trust document should provide for the withdrawal of assets from the trust, by the trustor(s) only, or by the trustee also.
· The trust document should make provision for the trustor’s right to amend the trust.  Where there is a proliferation of amendments, consider that it might be better to write a revised trust.

· The trust document should make provision for the trustor(s) to revoke the trust. 
· The trust document should make provision for the addition to the corpus, whether in case or of property.

· The trust document should state specifically what is to occur should the trustor(s) become incapacitated and unable to give instructions to the trustee.  The document should indicate what standard will be used to determine incapacity.  Under ordinary circumstances provisions should be made for trusts to become irrevocable during the trustor’s incapacity as defined in the document, during which time no one other than the trustee may withdraw any assets from the trust.

· The trust document should define the trustee’s investment powers.  By policy, all Revocable Trusts are to be trustor-directed.  The trustee must obtain the trustor’s instructions in writing indicating what investments are to be made. 

· The trust document should define the limits of the trustee’s responsibility usually by the amount of assets in the trust.  It should also give the trustee the right to reimbursement for any funds advanced to the trust by the trustee.

· The trust document should define the limitations that apply to a remainder beneficiary in anticipating his or her share of the assets, indicating that the remainder beneficiary has no rights until the death of the trustor(s).

· The trust document should clearly explain who the beneficiary is, how much, or what percentage he or she is to receive, and under what conditions, if any, he or she is to receive his or her benefits.

7. Record Keeping, Duty to Protect and Co-Trustee
Record Keeping. The trustee has a duty to keep accurate records of all transactions performed on behalf of the trustor(s).  These records should be available to the trustor(s) while living and to the beneficiary(ies) thereafter.  Records should include the cost basis of all assets.  All income and expense records should be accurate.  All doubtful situations or transactions are usually decided against the trustee. 

Duty to Protect. The trustee has a duty to protect all assets held in trust.  This includes the duty to ensure that the property is adequately insured against fire, theft, and liability, with the trustee named as an additional insured. The trustee has a responsibility to pay any taxes due on assets held in the trust, in order to avoid a tax sale, unless the trust document relieves the trustee of this responsibility.  Such matters as stock subscription rights, etc., must be carefully reviewed with the trustor(s) for instructions.

Co-Trustee. Occasionally, there may be co-trustees.  Each has a responsibility to ensure that the other trustees fulfill all of their responsibilities.  It is preferable, in most cases, to have successor trustees.  All trustees must agree on any action to be taken, unless the trust document specifies otherwise.
The Charitable Gift Annuity
Unknown in many countries, a charitable gift annuity is an excellent arrangement for those who would like to make a significant gift to our denominational institutions but need to depend, while they are living, on payments from the assets they have transferred for subsistence and support.  In a sense, it is an outright gift that is returned in parts. The return is on a prorated basis for the duration of a person’s expected lifetime. 
A charitable gift annuity is an irrevocable contract between a donor who gives a certain sum of money or property, and a charitable organization which agrees to pay a fixed income to the annuitant for life in consideration for the money or property received.  

The parties to this contract are the donor, the charity, and the annuitant (or, beneficiary) who is usually the donor himself or herself.  The amount received by the beneficiary is called annuity as the payment is calculated to be made on an annual basis.  Some people refuse to use the word “income” to refer to annuity payments because in their local jurisdiction the payments might be taxed.  They instead describe these receipts as “partial return of the donor’s gift.” 

Charitable gift annuity is a way to receive payments while supporting a charitable work or benevolent cause.  The emphasis here is on the gift rather than on the investment aspect of the transaction, which is why the individual who transfers cash or assets is expected to have what is called a donative intent and consents to a lower rate of interest.
The Pooled Income Fund

In the pooled income fund (PIF), also known as pooled income agreement, or pooled investment fund, there are a number of donors, each of whom places a contribution to a fund and retains income based on a pro-rata share of the earnings of the said fund.  In a charitable PIF, the fund contributed by the donor becomes the property of the church organization at the time of his or her death.

This arrangement is ideal in a situation where the amount available from each of the participating church members is quite meager, but where there are many of them.  The contributions to the pool are invested to ensure that they earn income. The Union Revolving Fund is an example of a pooled fund where church members—and other persons, if allowed by policy—deposit money and earn interest income.
The legal instrument for this mode of supporting the church follows the general form similar to that for trust but that there is a separate single contract for each of the donors.  Like other legal documents, the agreement lists the rights and obligations of the parties.
Bargain Sale

In this transaction, property is sold to the charitable organization at a price lower than fair market value.  The transfer is therefore partly by sale and partly by donation.  In some cases, the property subject of the bargain sale carries a lien, which means that it is a guarantee to pay a debt, but its value is greater than the debt and its charges.

The church benefits from the donation portion of the bargain sale.  The seller may receive tax relief for the donated portion, where there is law to that effect.
Usually, it is easy for people to make a bargain sale if the buyer is a religious organization, or a charitable institution.  Some members who might be hesitant to transfer property by outright donation might find it easier to do it through a bargain sale.
The charitable value received from the bargain sale must be noted for reporting and other uses.
Gift of Life Insurance 

An individual can buy an insurance policy and transfer the ownership of the policy to the church organization. Or, the church organization may be named as a beneficiary of an insurance policy.  In both cases, the insurance benefit is a contingent asset.   Notation in the file should be made of this contingent asset.
Gifting the church or charity with life insurance is not a practice in many countries.  But the said party may be named a beneficiary or part beneficiary of an insurance policy.  But, as in every other question involving legality, check out local law.
Usufruct
Under a usufruct agreement, the legal association of the church is entitled to the use and the fruit of the property and hence what is retained by the church member to whom the property belongs is the naked ownership of that property. 
A contract of usufruct can be drawn to last for years, or to end upon the happening of a condition.  Thereafter the property is returned and the owner becomes entitled to all rights over it.  The rights and obligations of the usufructuary (the party who gets the use and the fruit) and the owner are spelled out in the agreement.  For accounting purposes, the use and the fruit of the property received should be appraised for their value and reflected in the contract of usufruct.
Commodatum
In commodatum, the beneficiary is allowed only the use of the thing, unlike in usufruct where both the use and fruit pertain to the beneficiary.  Simply put, this idea is the same as using a thing that is lent to another, but no payment is made for the use of the thing.  It should be mentioned that commodatum is charitable. Where the person borrowing is required to pay for using the thing, like paying interest for a sum of money loaned, the transaction is called mutuum.  Value for use of the thing loaned, even if it is free, should be noted and the amount should be stated in the proper legal form.
Several of our church members have contributed to the welfare of our institutions through this method.  Providing information about commodatum will open up opportunities for more church members to support God’s work with the real and/or personal properties they have.
Gift of Life Interest in a Personal Residence, or Farm

This is definitely not a trust but an outright donation where the owner and/or his or her family may remain.  This should have a separate treatment for discussion purposes because a residence or a farm is a real (immovable) property, not a personal (movable) property and that ownership is transferred outright.  The rules or procedure for the transfer here varies slightly as the parties deal with separate transfers of ownership and possession, where agreed, as when the donor chooses to remain in his home or farm under certain conditions.

The provisions of the law on the special contract of donation apply here.  The form used is no different from ordinary donation with acceptance.  Donor may be entitled to tax deduction by reason of donation or contribution to charity.

Others Methods of Transfer
The foregoing list of how transfer is made from the property owner to the church organization or charity is not exhaustive. Other means, if legal in your jurisdiction, may be considered like joint tenancy, totten trusts, distribution by contract, family agreements and life care agreements. These arrangements likewise provide for succession to property in addition to testate or intestate distribution.
Important Considerations

Regardless of the mode of transfer selected, the following should be observed:  1) The right of the church organization as a transferee or beneficiary must be established; 2) The transaction entered into, the relations of the parties, and their rights and duties should be described and specified in a valid legal form or agreement; 3) The fair market value of the gift, whether of the property itself, or the right to use it, should be stated; and 4) all requisites of the transaction, including registration, if called for, must be complied with.
Applying the General Law on Contracts
It is most probable that the country in which you maintain your office might not have special legislations that particularly provide for any of the various ways of gifting listed above.  But it is most certain that it has a general law regulating contracts.  Definitely, it is under this law that an agreement may be written between a supporter and your church institution that partakes of the nature of the vehicles of giving presented here.

If there is no law in your country that prohibits the Church or its institutions to enter into such agreement, you might want to ask your constituency, after getting a go ahead signal from a local legal counsel, to explore the modes discussed here, or those akin to them.
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